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ABSTRACT OF THE DISSERTATION

The Uses of History in Church-State Litigation

by

Kathleen Rose Rabago
Doctor of Philosophy in Political Science
University of California, Los Angeles, 2000

Professor Leo M. Snowiss, Chair

Scholars of American constitutional adjudication hold that judges should apply
the original intent of the Founding fathers in resolving constitutional disputes. This study
examined judicial references to history in litigation involving the constitutional guarantee
of separation of church and state, i.e., the establishment clause of the First Amendment.
A survey of one thousand appellate judicial opinions. both state and federal, found 105
Jjudicial opinions that invoked history or original intent. Rather than testing the truths of
the historical meaning of the guarantee of separation and state, this study examined the
actual uses of history in legal reasoning.

This study found that the use of history or original intent was mere “window
dressing™ to the legal outcomes—often appearing in a dissenting or concurring opinion.

When observed in a majority opinion, the use of history was irrelevant to the legal
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outcomes because it did not correspond to the legal reasoning or because it was redundant
dicta. When relevant, history was used to avoid legal formalism. Nevertheless, legal
formalism prevailed in American legal thought.

This study found the search for the historical meaning of separation of church and
state comprised of three distinct eras in American legal history: Era of the early
Republic, when English history and common law prevailed; State framers’ intent, when
the equalitarian impulses of the Western settlers prevailed: and the Modern era, which is
dominated by the separationist ideas of Thomas Jefferson and James Madison as
architects of the U.S. Constitution. Two versions of Federal founders’ intent involving
the meaning of the establishment clause of the First Amendment were found:
Accommodationist (that the founders wished to aid religion); and Separationist (that the
founders wished to erect a wall between church and state). The accommodationist
variety was found to be the most frequently used; however, it has not governed the
development of law in this area.

Instead, a core separationist consensus prevailed--that “separation™ means
government cannot determine religious truths, and no monetary aid to religion. Finally,
the use of history had no predictive value, and has not restrained the judges as the

constitutional scholars have hoped.
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